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I
Introduction

The definition of “relationship in the nature of marriage” (also known as the conjugal status rule) has significant consequences for those applying for a benefit.  It can determine eligibility to some benefits, and affect the quantum of others.  It is therefore of considerable importance that the correct legal test – as set out by the majority of the Court of Appeal in Ruka v Department of Social Welfare
 – is applied.

This paper argues that, despite the Joychild Report of 2001,
 the Ministry of Social Development
 and the Social Security Appeal Authority (the SSAA) continue to misinterpret the case of Ruka and apply the wrong test in determining whether a “relationship in the nature of marriage” exists when faced with cases where there is violence in the relationship.  As a result of this the most vulnerable clients of the Ministry are being put at even more risk.

In Ruka the majority of the Court of Appeal identified two elements that must be present in order for a relationship in the nature of marriage to exist – financial interdependence and emotional commitment.  Prior to the Joychild Report the Ministry did not treat these elements as necessary conditions, rather as two factors that could be considered but were not determinative.  This paper argues that although the Ministry has made changes post-Joychild to recognise that these are necessary elements, the correct approach is still not being taken towards the emotional commitment element where the relationship is violent.

Where violence is present in the relationship Ruka requires that there must be an examination of the effect of violence on the mind of the victim to determine whether there exists an emotional commitment to the relationship.  However, the Ministry of Social Development in its training guidelines has continued to interpret Ruka as requiring a determination of whether the victim had suffered extreme violence, usually resulting in the victim suffering from battered woman’s syndrome, before the element of emotional commitment can be said to be negated by the presence of violence.  This incorrect approach has also been used by the Social Security Appeal Authority in its decisions.

This paper further argues that as a result of this continued misinterpretation of the correct legal test the Ministry’s training manuals needs to be updated to state the correct law, with staff training to ensure that this is applied.  In addition independent reports on the psychological state of the victim should be used to give the Ministry and the SSAA insight into the relevant facts – the impact of the violence on the mind of the victim.  Finally, all cases where violence was present in the relationship that were heard by the SSAA or the benefit review committee since the Ruka review should be reviewed to ensure that the correct result can now be achieved.

II
LEGAL BACKGROUND TO THE rUKA DECISION

a
The Conjugal Status Clause

Section 63 of the Social Security Act 1964 is known as the conjugal status clause.  This section grants the Chief Executive of the Ministry of Social Development the discretion to regard a married beneficiary as single if they are “living apart” from their spouse,
 and to treat an unmarried beneficiary as married if they have “entered into a relationship in the nature of marriage”.
  

The exercise of this discretion has significant consequences for the beneficiary involved.  It will affect eligibility to certain categories of benefit (for instance the Domestic Purposes Benefit), affect the quantum of a benefit that will be paid (both by changing whose income the benefit will be calculated on and by the application of a different rate for married beneficiaries), and, where a relationship in the nature of marriage has not been disclosed to the Ministry, will give rise to a possible prosecution for benefit fraud.

This paper examines the effect of violence within a relationship on the test used to determine whether a beneficiary is living in a relationship in the nature of marriage.  It must be noted that the test for relationships in the nature of marriage (section 63(b)) is separate from the test used for whether a married couple is living apart (section 63(a)), although there may be some overlap between the two.
  This paper does not look specifically at the section 63(a) test, but does look to reasoning used in some “living apart” cases which may give insight into the relationship in the nature of marriage test.

b
Case Law Prior to Ruka

The leading cases before the Ruka judgment were the High Court cases of Excell v Department of Social Welfare
 and Thompson v Department of Social Welfare.
  Both of these cases took a checklist style approach in which indicators of a relationship are weighed against each other in determining whether a relationship in the nature of marriage existed, but they differ in their treatment of the emotional aspect of relationships.  Neither case directly addresses domestic violence situations, but both paint a general picture of what can be considered a relationship in the nature of marriage.

1
Excell v Department of Social Welfare

In Excell v Department of Social Welfare the issue was whether a married couple were “living together” for the purposes of section 27B of the Social Security Act 1964.  Although Fisher J stated that section 63 was irrelevant to the case
 his reasoning on whether the appellant was “living together” with her husband was followed by later courts to determine what constitutes a relationship in the nature of marriage. 

Fisher J outlined what he saw as the core elements of cohabitation for legal purposes. Cohabitation requires “some form of mental commitment to live together … and a manifestation of that commitment by conduct”.  This can be inferred with reference to physical indicia.
  The inclusive list of physical indicia that Fisher J set out was that mentioned in the Ministry’s guidelines to section 63(b).
  These indicia include the sharing of one dwelling, “emotional dependence and support”, “the provision of financial assistance” and the presence of a sexual relationship.  Fisher J stressed that the question of cohabitation rests on the “cumulative quality, quantity, continuity and duration” of the indicia, with no single factor being determinative.

2
Thompson v Department of Social Welfare

Unlike Excell, Thompson is directly concerned with defining the meaning of “relationship in the nature of marriage” in section 63(b).  The appellant in Thompson was appealing a conviction for fraudulent receipt of a Domestic Purposes Benefit due to falsely declaring that she was not in a relationship in the nature of marriage.  Tipping J found that both the physical and mental aspects of a relationship need to be evaluated to decide whether it satisfies the requirements of section 63(b).  The physical aspect can be looked at using a similar test to that used in Excell, but the test for the mental aspects is a new limb to the test and requires commitment to the relationship.

According to Tipping J the physical aspects of a relationship should be considered first.  He set out a list of ten questions, the answers to which would be relevant to the enquiry.  These are largely similar to the indicia set out by Fisher J in Excell.  These questions are not an exhaustive list and like Excell none is determinative by itself, rather “the weight and effect of all the answers must be assessed”.

Where Thompson moves away from Excell is in the requirement of a substantial amount of commitment to the relationship.  Tipping J said that the commitment must be for the “foreseeable future”, commitment that falls short of this is “neither sufficient for nor consistent with a relationship in the nature of marriage”.  This falls far short of the mental aspect that would be expected in a marriage however - the commitment does not have to be indefinite, or even a commitment to a long-term relationship.
  This reasoning is not entirely clear.  It is hard to see how a party could be committed to the relationship for the foreseeable future without being committed to a long term relationship.  If such a commitment were possible, it does not seem to amount to the commitment that would be expected of a marriage-type relationship.  Despite these problems, the approach in Thompson is closer to the intuitive perception of what a relationship in the nature of marriage involves than the approach in Excell.

3
Problems with these approaches

Although both Excell and Thompson make it clear that it is the overall weight and quality of the indicators which determines whether a relationship is in the nature of marriage, the setting out of the indicators as a checklist tends to steer investigators towards a different approach whereby if a majority of the boxes are ticked a relationship in the nature of marriage will be found.
  As Ministerial information was set out in the checklist style this also meant that there was a possibility of beneficiaries being misled when this information was presented to them.

There are also claims that despite the judicial authority that no single factor was to be determinative the Ministry placed greater emphasis on some indicators (for instance the existence of a sexual relationship and the perception of outsiders of the relationship) than on more fundamental matters such as emotional and financial support.
  This is particularly dangerous in the case of abusive relationships as although others may perceive the couple as married the experiences of the parties to the relationship may be far from what would be expected of a marriage.  It is also strange that more emphasis would be placed on whether an outsider thought a couple were in a relationship like marriage than on whether the parties to the relationship thought that this was the case, particularly when the onus is on the beneficiary, not the greater community, to keep the Ministry aware of changes to their circumstances.

Neither case deals directly with violence.  As stated above violent relationships may, on a check-list style approach, appear to be a relationship in the nature of marriage, while in reality they may be nothing like a marriage-type relationship.  The requirement in Thompson for emotional commitment could go towards resolving this issue, but the minimal amount of commitment required is unlikely to make much difference.  

The tests from Excell and Thompson were incorporated into the Ministry’s guidelines for investigators and applied to all cases, not just those with similar fact situations to the cases.  This meant that violent relationships were examined in the same way as non-violent relationships, even though this was a potentially inappropriate test.

III
Ruka

The decision of the majority of the Court of Appeal in Ruka v Department of Social Welfare was a significant step away from the approach of the earlier High Court cases.  While the minority took a similar approach to that taken in Excell and Thompson and looked for “an objective overall conclusion”,
 the majority set out a new test based on the purpose of the statutory provision that could apply to all relationships and identified what the effect of violence was on this test.

A
The Facts of Ruka

Isabella Ruka was appealing against conviction on charges of wilfully omitting to supply particulars to the Department of Social Welfare (as it then was) and of fraudulently using a document to gain a pecuniary advantage.  The issue in the case was whether she was in a relationship in the nature of marriage for the periods that she had been receiving a domestic purposes benefit.

The alleged relationship was with a man identified as T in the judgments.  Ms Ruka had lived with T for 18 years and had a son to him.  The relationship was extremely violent – Mr T would viciously beat the appellant four or five times a week, threaten her life with a gun, and rape her.  He told her that if she ever left him he would find her and kill her.  During the 18 years they lived together Mr T had relationships with other women and would come and go as he pleased.  He did not contribute towards domestic duties or give any financial support to Ms Ruka and her son and would sometimes force Ms Ruka to give him her money.

There was expert evidence at the trial that Ms Ruka was suffering from battered woman’s syndrome throughout the relationship and as a result of this was unable to end the relationship.  The relationship ended when Mr T left Ms Ruka for another woman.  

Whenever Ms Ruka applied for a benefit during the period that she was living with Mr T she would sign a statement that she was not living in a de facto relationship with the father of her child.  She kept the Department informed about any changes to her circumstances – she would stop receiving the benefit whenever she had a job.  The Department claimed that the statements she gave about her living situation were false and that Ms Ruka was living in a relationship in the nature of marriage with Mr T when she received the domestic purposes benefit.  The District Court and High Court found in favour of the Department, but this was overturned by the majority of the Court of Appeal.

B
The Majority Judgments

The judgements for the majority were delivered by Blanchard J (who delivered a joint judgment on behalf of Richardson P and himself) and Thomas J.  They found that an examination into whether a relationship is one in the nature of marriage should begin by considering the purpose of the Social Security Act 1964.  Factors which are consistent with that purpose should be given more weight when assessing the relationship.
  They then identified the two necessary factors which must be present for a relationship in the nature of marriage to exist as financial interdependence and continuing emotional commitment.

In terms of domestic violence the important factor is emotional commitment.  Richardson P and Blanchard J expressed this as “sufficient features evidencing a continuing emotional commitment not arising just from a blood relationship”.
  Thomas J required an “underlying commitment to the relationship”
 and cited with approval the decision in Department of Social Welfare v Te Moananui
 in which the District Court held that the commitment must be mutual.  

While holding that battered woman’s syndrome was not a defence to benefit fraud the majority stated that it would be relevant in determining whether the relationship was in the nature of marriage.
  This will be relevant for the emotional commitment limb of the test, as battered woman’s syndrome can deprive victims of the ability to make rational decisions about their relationship.  

This finding by the majority is what sets apart the judgments of the majority from those of the minority.  The minority stated that while violence was “to be deplored” it does not negate a relationship in the nature of marriage as “it occurs where the parties are married and it occurs when the parties are unmarried”.
  In contrast to this, Richardson P and Blanchard J held that it is the “key positive features” which are expected to be found in marriages that should be looked for in determining whether a relationship is in the nature of marriage.  Although “certain negative features” may be found in some marriages, these features should not be disregarded when deciding whether a relationship is in the nature of marriage.

Richardson P and Blanchard J did not discuss battered women’s syndrome at great length because they held that it was not necessary to do so in order to decide the case.  However they did state that, had it been necessary to consider the effect of battered woman’s syndrome, it would have been “of some consequence” as it provided an explanation for Ms Ruka continuing to live with Mr T – she “had an inability to choose to live elsewhere”.
  They stated that they agreed in principle with Thomas J’s reasoning, particularly that in the latter part of his judgment.

Thomas J preferred to speak of the “battering relationship” as opposed to battered women’s syndrome because of the danger of battered woman’s syndrome becoming too strictly defined and not always being culturally appropriate.
  He outlined the approach to take as:

It is not, therefore, simply a matter of ascertaining whether a woman is suffering from battered woman’s syndrome and, if so, treating that as an exculpatory factor.  What is important is that the evidence establish that the battered woman is suffering from symptoms or characteristics which are relevant to the particular case.  In determining whether a battered woman is living in a relationship in the nature of marriage, therefore, the ultimate question is whether the evidence establishes that she possesses those symptoms or characteristics which negative or tend to negative any element which would otherwise point to the relationship being one in the nature of marriage.

Thomas J held that there was no relationship in the nature of marriage because Ms Ruka had “no voluntary or willing commitment to remain living with Mr T” and was “unable to leave the relationship even though she wanted to”.

Ruka does not hold that battered woman’s syndrome is a defence to providing false information to the Ministry of Social Development, however it also does not hold that battered woman’s syndrome must be present in order for violence to negate emotional commitment, or that extreme violence is required.  Rather it stands for the proposition that where there is violence in a relationship the effect of this violence on the victim should be taken into account when considering whether there was sufficient emotional commitment to find a relationship in the nature of marriage.

IV
Conjugal Status Bill

The decision in Ruka had the potential to cause problems for the way that the Ministry of Social Development administered benefits.  This was recognised in the Social Security (Conjugal Status) Amendment Bill 1997 – a Bill aimed at overriding Ruka and allowing the Ministry to ignore domestic violence when applying the conjugal status rule.  

The Conjugal Status Bill set out a list of matters which the Chief Executive must consider when looking at whether a relationship is one in the nature of marriage, similar to the indicators favoured in Excell and Thompson. 
  It expressly stated that none of the matters are necessary for a relationship in the nature of marriage to exist, removing the emphasis placed on financial interdependence and emotional commitment by the majority in Ruka.
  It went even further in stating that the chief executive “must not have regard to the existence or effect of violence or threats by either person in the relationship towards the other.” 
 

The Bill allowed the granting of an emergency benefit where severe domestic violence is present.
  This emergency benefit would be limited to a period of twelve months however, so as to encourage victims to leave violent relationships. 

Not surprisingly the Bill was universally unpopular with beneficiary and refuge groups.
  The Bill did not make it past select committee, but the administrative aversion to Ruka remained.  The result was that the pre-Ruka checklist style approach was still used, resulting in many potentially incorrect decisions, including large amounts of debt incorrectly established against beneficiaries.

V
Joychild Report

In September 2000 Ruth Dyson, the then Associate Minister for Social Services, commissioned a report by Auckland barrister Frances Joychild to review the Ministry of Social Development’s implementation of the new legal test for relationships in the nature of marriage set out in Ruka.
  The report, presented in June 2001, heavily criticised the Ministry’s response to Ruka and recommended that all “relationship in the nature of marriage” cases investigated between November 1996 and December 2000 that resulted in overpayments (apart from those that were prosecuted or went to the Social Security Appeal Authority) should be reviewed under the principles set out in Ruka.

Among the key factors that lead to this recommendation were the failure of the Ministry to sufficiently inform staff of the new legal test and the lack of any training for staff on how to recognise domestic violence, along with the impact that this had on the section 63(b) test.
  These factors lead to subsidiary recommendations that the Ministry update all staff documentation to reflect the correct test and that all Ministry staff receive training to recognise the signs of domestic violence and how to handle cases where violence is present.

It should be noted that the Joychild Report concluded that the correct legal test had been applied by the Ministry since December 2000 and did not look at the approach taken by the Social Security Appeal Authority.
  This paper argues that although the test now being applied is closer to Ruka than the test that was used before the Joychild Report, it is still not the correct legal test for beneficiaries who are in a violent relationship.

Vi
Ministry’s Response to the joychild report

The Ministry substantially accepted the recommendations made in the Joychild Report.
  It agreed to set up a process to review cases of beneficiaries who had debts established against them during the period from November 1996 to December 2000.  This process was not however automatic – those wishing to have their cases reviewed were given a six month period to apply for this to happen.  This meant that only 5670 out of a total of more than 15,600 potentially incorrect decisions were reviewed.
 

The terms of reference for the review stated that the review panel was to assess the relevant information for each decision to establish whether the correct legal test was used.  The correct legal test was set in three limbs – emotional commitment, financial support and the effect of any violence or emotional abuse.  If in any decision the evidence on file was not enough to show that the correct test had been applied, the decision was overturned.
  For violent relationships this meant that, if the effect of any violence was not considered, then the decision would be overturned.  There have been suggestions however that the review panel stepped outside of its terms of reference when looking at some decisions that were subsequently upheld.

Initial media releases by the Ministry suggested that only seven percent of the decisions were expected to be overturned.
  This may have played a part in reducing the number of applications for review that were made.  The actual rate of decisions being overturned was substantially higher.  Of the 5670 applications received 2865 decisions were overturned.
  A further 104 resulted in debt being written off due to files being lost or destroyed.  993 applications were not considered as they were determined to be outside of the scope of the review.
  This means that 63 percent of the total applications received that were within the scope of the review resulted in debt being disestablished, a substantially higher figure than the Ministry had publicly predicted.

As well as agreeing to the review, the Ministry agreed to update all staff resource documentation to reflect the correct legal test.  This included updating brochures for beneficiaries with information about violent relationships.  They also agreed that all investigators should undertake training relating to domestic violence.

VII
MSD information – MAP

Work and Income is the agency within the Ministry of Social Development that administers benefits.  Work and Income’s manuals and procedures resource (Map) sets out the guidelines for benefit entitlement and is used by Work and Income staff when making decisions.  Map is available on the Work and Income website to enable clients to have access to the information. 
  It therefore gives an insight into both the procedure followed by Work and Income staff and the information given to beneficiaries.

Map correctly states that a relationship in the nature of marriage requires that the couple is financially interdependent and emotionally committed to each other
 and then sets out a list of indicators similar to those in Excell and Thompson.
  As these indicators are listed separately from the substantial legal test it is clear that they are not determinative, and only guidelines towards how to apply the test.  Map then gives a general guideline to what is required to find a relationship in the nature of marriage:

The expression “relationship in the nature of marriage” requires a comparison with a legal marriage. The comparison must seek to identify whether the relationship of two unmarried people has the key positive features that are found in most legal marriages that have not broken down. This must show cohabitation and a degree of companionship demonstrating an emotional commitment, together with financial interdependence.

This is almost a direct quotation from the judgment of Richardson P and Blanchard J in Ruka, although the source is not acknowledged.

The initial information about what constitutes a relationship in the nature of marriage on Map is therefore correct.  The information on the impact of domestic violence is not so satisfactory.  Map correctly states:

Where a relationship is marked by physical or other violence, this would be taken into account in determining the commitment to the relationship and therefore whether the relationship should be considered to be in the nature of marriage.

It then goes on to say however that there would need to be “reasonably compelling evidence” of domestic violence.
  It is not clear in the context that this statement appears whether this means there should be reasonably compelling evidence in order for the domestic violence to be taken into account or for it to negate the presence of an emotional commitment.  Clearly the former possibility is incorrect – this was acknowledged in the guidelines for the review process where in all cases there was a question of whether any violence had been considered.  The latter possibility has two potential interpretations – that the evidence of the violence should leave no doubt as to the presence of violence or that the evidence should show a considerable amount of violence in the relationship.  Both of these interpretations are also incorrect.  Where there is any evidence at all that there may be violence in a relationship it should be looked into by Work and Income officers, especially as many victims of domestic violence are unlikely to admit to its presence.  The violence itself need not be of a considerable frequency or severity in order to have an impact on the emotional commitment of the victim.

In setting out how staff should deal with domestic violence Map is even more concerning.  It directs staff to look to the severity of the violence and the duration of the abuse to establish whether a client is experiencing domestic violence
 and then gives a link to a description of Ruka as an example of what to look for.  The description states that “[t]he relationship had been violent for 16 years, characterised by vicious and regular beatings and rapes and the appellant suffered from ‘battered woman's syndrome’.”  In summary of the majority’s reasoning on violence it says “the violent nature of the relationship leading to the appellant suffering from ‘battered woman's syndrome’ meant that the required emotional commitment was not present.”
  The use of the Ruka facts as the only example of domestic violence implies to staff and to beneficiaries that only violence of this extent and duration will be relevant to emotional commitment.  

The description of Ruka is also misleading as to what the correct test is when violence is present, implying that battered woman’s syndrome is required before emotional commitment will be negated.  This goes further than the majority of the Court of Appeal in Ruka did, and misses the point of the majority’s reasoning in Ruka – that where there is violence in a relationship the effect of this violence on the mind of the victim may be such that they will not have an emotional commitment to the relationship.

To be satisfied that a beneficiary is experiencing domestic violence Map says that investigators should encourage a beneficiary to get proof of this such as through statements of friends and family, police reports or medical records.
  This ignores that many women experiencing domestic violence do not seek help out of fear.  It also ignores the fact that abusers tend to keep their victim socially isolated, meaning that the victim may have no one to turn to.  The reliance on evidence from these sources means that it may be impossible for a victim to prove what is happening, and may potentially place a victim in further danger.  As will be suggested below, independent reports about the effect of violence on the victim may be a more appropriate form of evidence.

Perhaps the most troubling section of Map is the explanation of what should happen when a client is found to be living in a relationship where domestic violence is present.  It advises Work and Income staff that if they are satisfied that their client is living with a violent partner that the Emergency Maintenance Allowance should be paid – this implies that the client will no longer be eligible for the Domestic Purposes Benefit.
  When asked to clarify what would happen in this situation the Ministry of Social Development replied:

An Emergency Maintenance Allowance (EMA) can be granted where a client is experiencing domestic violence and still living with their violent partner.  However, there would need to be reasonably compelling evidence of this.

… Should it be discovered that a client is receiving DPB whilst living with a partner this would, in general, nullify the client’s eligibility for DPB.  However, as set down by the Ruka case and as mentioned above, clients facing abuse where the partner is not financially or emotionally contributing to the relationship may be eligible for EMA.

There are several problems with this statement.  Again there is the requirement of “compelling evidence” as discussed above.  There is also a misstatement of both section 63(b) and of what Ruka stands for.  It is only when a beneficiary is living in a relationship in the nature of marriage that their eligibility to the Domestic Purposes Benefit will be nullified, not whenever they are living with a partner.  This approach by Work and Income does not recognise the very real possibility of a beneficiary living in a violent relationship that is not a relationship in the nature of marriage.  Instead it assumes that all beneficiaries living with a partner, whether violent or not, are living in a relationship in the nature of marriage.  If a Domestic Purposes beneficiary is living in a relationship that does not satisfy the requirements of Ruka then the Domestic Purposes Benefit should continue, not be replaced by a provisional allowance.  There is no legal justification for treating a beneficiary living in a violent relationship without the necessary emotional commitment any differently than if they were not living with a partner at all.

It should be noted that a beneficiary may not even qualify for the Emergency Maintenance Allowance unless other criteria are met.  Map states:  

A client applying for Emergency Maintenance Allowance must be the mother or father of one or more dependent children and be one of the following:

· living apart from their partner 

· divorced 

· single (never had a partner) 

· their partner has been imprisoned or released from prison to a habilitation                      [sic] centre or 

· a man whose partner is deceased

It is not clear how a client who is living with an abusive partner would fall into any of the categories listed.

While Map’s initial discussion of the requirements of a relationship in the nature of marriage under section 63(b) states the correct legal test, in its elaboration on the test and the application to clients experiencing domestic violence it is not consistent with Ruka.  The effect that violence in the relationship can have on the victim’s emotional commitment is ignored, with Work and Income instead looking to the severity and duration of the violence and implying that unless the violence is extreme and battered woman’s syndrome is present violence will not be relevant to the Ruka test.  As a result of this focus on the extent of the violence Work and Income looks to the presence of evidence that is largely irrelevant to the correct legal test and that many victims of domestic violence will not be able to provide.  Even when satisfied that a relationship in the nature of marriage does not exist, Work and Income still moves them off the benefit that they are entitled to receive.  

The inaccuracy of Map is concerning on two levels.  The first is that this is information that is made publicly available, meaning that people who may potentially qualify for assistance will get the impression that they are not entitled to it based on this information.  The second and more significant problem is that this is the information that is relied on by Work and Income staff when making decisions.  These decisions may include whether to grant or cancel a benefit or whether to establish a debt against a beneficiary.  There is therefore a real possibility that many of these decisions will be inconsistent with the correct legal test, denying those who are the most vulnerable much needed assistance.

VIII
SSAA cases since Joychild

If a beneficiary disagrees with a decision made by Work and Income they may have this reviewed by the Benefits Review Committee,
 and from there may appeal to the Social Security Appeal Authority.
  As the Ministry is applying the incorrect legal test for what constitutes a “relationship in the nature of marriage” it is crucial that the SSAA applies the correct one, as it is likely to be beyond the means of a beneficiary to appeal their case to the High Court.
  

Although, as stated earlier, Ruka does not strictly apply to section 63(a) “living apart” cases, these cases can be used alongside the section 63(b) cases to examine the SSAA’s approach to domestic violence, as their reasoning on violence is not distinguishable between the two categories of cases.  An examination of the conjugal status cases heard by the SSAA since the publication of the Joychild Report shows that the correct test is not being used.  The cases show that the SSAA is looking to the severity of the violence rather than the effect of the violence on the victim; is looking for evidence which is irrelevant to the correct legal question; and is regularly casting doubt on the credibility of the appellants, effectively quashing the chances of a successful appeal of their decision.

A
The Effect of Violence

The SSAA uses several different approaches when looking at the relevance of violence to a beneficiary’s conjugal status.  The approach taken in a given case appears to be influenced by the level of violence suggested on the facts of that case.  The usual approaches are to ignore the suggestions of violence altogether or to read Ruka as requiring the presence of battered woman’s syndrome or extreme violence.  

1
Disregarding suggestions of violence

Where the evidence given in a case does not suggest regular physical violence, or suggests emotional abuse with little or no physical violence, the SSAA will offer no reasoning at all on the effect of violence on the appellant’s emotional commitment.  Although it is likely that the result in these cases would not be changed by the presence of a discussion on the effect of violence, it is concerning that it is not even addressed, especially as in the review that took place as a result of the Joychild Report if there was evidence of violence on the case file and this had not been taken into account by the Ministry the decision of the Ministry would be overturned.

In Decision 088/2002 the appellant gave evidence that she had experienced violence from her partner “from time to time”, and that she had required medical attention as a result of this.
  Despite this there was no reasoning on whether this had an effect on the appellant’s emotional commitment.  This is mitigated by statements by the appellant that her partner was not “generally a violent person” and that she was not scared of him, but these factors were discussed in the setting out of the facts of the case, not in the reasoning of the Authority’s findings.

In Decision 045/2002 the appellant did not raise the issue of violence or appear at the hearing.  A submission made by the appellant stated that an earlier relationship between the couple had ended as a result of her partner’s violence.
  Witnesses also refused to give written statements to the investigator involved in the case because they feared it would result in physical violence from the partner.
  The SSAA did not mention the violence anywhere other than in the summary of facts.  Based on the evidence available it is unlikely that the conclusion reached would be any different had the possible effect of violence on the appellant been considered, but it is concerning that the SSAA appears reluctant to consider the violence unless the appellant raises the issue.  If the appellant in this case had been represented by an advocate this would not be so significant, but if the appellant is not represented at the hearing it is unlikely that they will be aware of the significance of the violence to the correct legal test.

In the other cases where violence is not considered in the reasoning the evidence of abuse relates to emotional abuse rather than physical violence.  In one case the alleged abuse was the “assuming” of a relationship that did not exist in order to control the appellant, resulting in the appellant suffering from post-traumatic stress disorder and depression.
  Other cases involved verbal abuse,
 and the appellant in one of the cases had required counselling because of this.
  While Ruka does not expressly state that emotional abuse may be sufficient to negate emotional commitment, it does not rule it out.  It is foreseeable that emotional abuse could prevent a beneficiary from having the necessary ability to leave a relationship - especially as two of the appellants had experienced emotional difficulties as a result of such abuse - so the relevance of this abuse to the emotional commitment limb of Ruka should be considered.  

2
Requiring battered woman’s syndrome or extreme violence

In cases where a significant amount of physical violence is established the Social Security Appeal Authority makes the mistake of reading Ruka as requiring extreme violence or battered woman’s syndrome before emotional commitment is negated.  The level of violence experienced by the appellant should not be the determining factor in whether there was sufficient emotional commitment.  Rather it is the effect of the violence on the mind of the victim which should be taken into account.

In Decision 016/2006 the appellant gave evidence that as a result of physical violence from her partner (whom she described as a bully) she lost her self esteem and self confidence.
  In its reasoning the SSAA stated “the evidence does not indicate a level of violence which might negate the proposition that this was a relationship in the nature of marriage”.
  There is no mention of the effect of the violence on the appellant.  In other cases the Appeal Authority refused to find that the emotional commitment required was negated as the relationship was not “regularly violent, aggressive or intimidating”
 or because the appellant had not “been subjected to the type of extreme violence referred to in Ruka”.
  

When the effect of the violence on the mind of the victim is taken into account the SSAA sets out the legal test as requiring battered woman’s syndrome before emotional commitment will be negated.
  This approach is not correct - Ruka does not require that the effect of the violence be battered woman’s syndrome in order for emotional commitment to be negated.

3
Correct test applied

Only one of the section 63 appeals heard by the SSAA where violence was present since the Joychild Report was released was allowed due to a lack of emotional commitment.  In this case the SSAA found that the volatile nature of the relationship meant that the relationship was stunted so there was not sufficient emotional commitment, even though the couple involved were engaged.  It came to this conclusion by looking at the actual commitment to the relationship that each partner had.
  There is no mention of a requirement for battered woman’s syndrome or extreme violence in this case.

B
Evidence Required by the SSAA

The Ministry’s Map tells investigators to encourage clients who are experiencing violence to collect evidence about their situation.  Suggested evidence includes statements of friends and family, police reports or medical records.
  As noted above this kind of evidence will not always be the most relevant when looking at whether there is sufficient emotional commitment to the relationship, and may be impossible for the victim to provide.  It is concerning then that this is the same evidence that the SSAA looks for in its judgments and the absence of this evidence is often used to justify a finding that the violence was not sufficient to negate emotional commitment.

In cases where the SSAA looks at the presence of violence in the relationship there is almost always a mention of whether or not the Police were involved, whether a Domestic Protection Order had been sought or whether medical attention had been required.
  While this evidence may be appropriate in determining whether the relationship actually was violent, this does not seem to be the reason that the SSAA looks to this evidence.  Rather this evidence is used to establish that battered woman’s syndrome was not present.

In Decision 063/2002 the SSAA accepted that the relationship was violent, but then noted that the appellant did not seek medical treatment, did not go to the Women’s Refuge until the end of the relationship and did not seek help from the Police.  The SSAA from this summary of the evidence then concluded that the evidence did not establish that the appellant suffered from battered woman’s syndrome.
  A similar approach was taken in Decision 062/2003 where the SSAA again accepted that the relationship was violent but then pointed out that the appellant never sought help from the Women’s Refuge, a doctor, a lawyer or the Police and that during periods when the appellant’s husband had left she did nothing to prevent his return.  It then concluded that the evidence did not show that the appellant suffered from battered woman’s syndrome.
  This reasoning completely ignored a statement by the appellant that she did not have the confidence to leave the relationship and thought that she would be followed if she did.
  

Leaving aside the argument above that battered woman’s syndrome is not required in order for emotional commitment to be negated, it is concerning that the SSAA relied solely on the appellant’s failure to seek help from third parties to establish that battered woman’s syndrome was not present.  This evidence does not look to the effect of the violence on the victim.  Relevant evidence would pertain to the appellant’s state of mind – whether she was capable of choosing to leave the relationship.  Factors such as whether the Women’s Refuge or the Police were involved will not be able to answer this question.  

The presence of evidence that the SSAA is placing the greatest emphasis on such as seeking assistance from Police or other groups could arguably even point towards the appellant being able to leave the relationship had she chosen to, so justify a finding that the required emotional commitment was present.  It would certainly point away from the presence of “learned helplessness” - a distinctive feature of battered woman’s syndrome identified in Ruka which can mean that the victim of violence “cannot identify or take advantage of opportunities to escape the relationship”.

There is an example of one case where the SSAA looked to other indicators to determine whether emotional commitment was present.  In Decision 098/2002 the appellant stated that her partner had power over her as an explanation as to why she did not leave the relationship.
  In its reasoning on the effect of the violence the SSAA stated that the appellant’s ability to maintain various jobs throughout the relationship, travel overseas by herself and raise five children pointed towards her being “in command of her circumstances”.
  This sort of evidence may be more helpful than whether or not the Police were involved, but ultimately should not be decisive as it is the ability to leave the relationship that is important, not the ability to function adequately in other aspects of life.

It should be noted that in Ruka and also in Te Moananui the evidence that led the Judges to their findings that there was not sufficient emotional commitment was the evidence given by an expert witness.
  This evidence was of the effect that violence had had on the victim in each case.  As it is the victim’s mental state that is important when determining whether emotional commitment is present, it would surely be helpful if the SSAA would look to this sort of evidence.  State-funded psychological assessments of appellants in all cases involving violence could provide a useful tool to ensure that the relevant information is provided to the Court.  It would also be useful if this could be used by the Ministry, so that the correct information could be referred to before any overpayment is established.

C
Credibility of Appellants

When a beneficiary wishes to appeal a decision of the SSAA to the High Court they can do so on questions of law, not questions of fact.
  This means that the higher Courts will have to accept the SSAA’s findings of facts in each case.  It is concerning then that in a large number of the cases the SSAA states that the appellant lacked credibility.  

In some cases the evidence given by the appellant is clearly contradictory to evidence given by other witnesses.  It is perhaps fair to doubt the credibility of the appellant in these instances.  Care should be taken however, as often the evidence that contradicts the appellant’s evidence is given by the ex-partner who has been accused of violence, or by family members of the ex-partner.

In other cases the SSAA finds that the appellant lacks credibility because of small inconsistencies in their evidence.  In Decision 143/2004 it found that the appellant’s evidence “needs to be treated with some caution” as she had made some errors in relation to the dates that she was living at different properties.
  As the relationship in question spanned a period of five years it is understandable that the appellant could not give completely accurate dates.  In Decision 072/2005 the SSAA stated that the appellant misstating the reason her partner was refused a firearms licence “casts some doubt on the appellant’s credibility”.
  The firearms licence was refused due to a previous conviction for possession of a licence, whereas the appellant stated that the reason was a history of violence.  It is not unreasonable that the appellant could think that this was in fact the reason, especially as she had experienced violence from the partner throughout the relationship.  

The apparent ease with which the SSAA is willing to find that the appellant’s evidence is not reliable is particularly problematic for future appeals as the points at issue are matters of credibility – whether the appellant misled the Ministry by stating that they were not in a relationship in the nature of marriage.  If the appellant is found to be misleading at the appeal, then it is conceivably more likely that a Court will be willing to believe that they were dishonest in their dealings with the Ministry.  Introducing independent reports on the effect of the violence on the victim as suggested above could go towards providing the appellant with evidence that could be relied on by higher courts if the case is appealed.

IX
Conclusion

The deficiencies in the operation of the Ministry of Social Development and the Social Security Appeal Authority when applying the conjugal status rule leave open the real possibility that beneficiaries living in violent relationships are not receiving benefits that they are legally entitled to, and many are paying back debts that should never have been established against them.  This is especially troubling when it is realised that this has the potential to trap vulnerable people in violent relationships for longer periods of time, as they are financially unable to leave.

To remedy the current problems several things are required.  The Ministry’s manuals need to be updated to reflect the correct legal test.  Training of staff would also be required, both to ensure the correct test is being used and to make them aware of the different factors which may suggest that a beneficiary is experiencing domestic violence.  

On top of this there needs to be a system set in place that allows the Ministry and the Appeal Authority to have regard to the impact of the violence on the victim – the real issue in these cases.  The implementation of a requirement for independent psychological reports to determine the effect of the violence on the mind of the victim before any overpayment is established against them would provide a way to ensure that the relevant factors are being looked at when there is violence in a relationship.  These reports need not take the place of the Ministry’s Benefit Review Committee or the Social Security Appeal Authority but could be used as expert evidence for cases that come before them, giving guidance to the real issue at hand.  

As with the review post-Joychild, a review should be undertaken of all cases since the Joychild review where there was evidence of violence to ensure that the correct decision was reached.  This review should extend to those cases that were heard by the Social Security Appeal Authority as well as the decisions of the Ministry, as there is ample evidence to suggest that neither party is applying the correct test.
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